DR. BATTA, JULIA DORA!

You are Responsible for
Your Rose Juveniles and
Officiality in Hungarian

Criminal Proceedings?

“You know [...] my flower [...] 'm responsible for her.
And she’s so weak! And so naive. She has four ridic-
ulous thorns to defend her against the world...” (An-
toine de Saint-Exupéry)

1.
Introductory thoughts

In Hungary, tens of thousands of children get involved
in court proceedings every year. Participating in a
court procedure is an extraordinary and often dis-
turbing experience even for adults, perhaps especially
when the procedure is a criminal procedure. It is all
the more so in the case of children, who, due to their
age, are much more vulnerable and cannot defend
themselves or protect their rights on their own.’
Therefore, concerning child protection, criminal pro-
cedures have become an important issue and it is es-
sential to deal with underage participants of crimes
in a suitable way, regardless of their position in rela-
tion to the judiciary.

Researchers have found that if children suffer a
harm, they will more likely become victims again;
and experiences suggest that the younger a perpe-
trator is, the greater is the chance of repeating the
crime. A court experience can make us believe or
completely lose our faith in jurisdiction. It can de-
termine whether a child that comes into contact
with the judiciary will later, as an adult, believe that
that is a system in which their rights and dignity are
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respected when they are to account for their actions
or contribute to the operation of the State’s punitive
power. As we can see, from whatever perspective
we approach the positions of juveniles in criminal
procedures, it is obvious that making jurisdiction
child-friendly is not a big word having an end in it-
self, butitis an important cornerstone and yardstick
of social responsibility.

2.
The principle of officiality
in criminal proceedings

2.1. Officiality in the new Code of
Criminal Procedure

Officiality is basically a necessary feature and a main
principle of inquisitorial proceedings. Main princi-
ples are theoretical rules that go through an entire
procedure, express its specifics and set its frames, and
serve as guidelines for the participants of the proce-
dure. However, such main principles are never abso-
lute, they always have a relative value, because they
are a manifestation of the prevailing social and legal
policy thinking, and as such, they are variable’

One of the greatest, fundamental novelties of the
new Code of Criminal Procedure (hereinafter:
CCP)° is that it has pushed officiality into the back-
ground; therefore, we will take a closer look at the
principle of officiality first.
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The idea behind proceeding ex officio is that
criminal acts not only violate the rights of an indi-
vidual, but they are also an attack against the entire
society. Due to this, law enforcement is not only a
right but also an obligation of the authorities. From
this obligation comes the rule that a procedure shall
be initiated and conducted ex officio if the victim
does not request it or even opposes it.

In the concept of officiality we find a principle
that existed throughout the formation of the crim-
inal procedural law, in each of its historical periods,
and is present in the procedural law from the initi-
ation of the procedure until the legal remedy.” It has
a different meaning in the investigative and court
trial phases. During an investigation it means that
as a rule, the procedure shall be initiated and con-
ducted ex officio without it being requested. In the
court phase, the principle means that the court is
not bound by the parties’ requests, judges are
obliged ex officio to conduct the procedural acti-
vities and they may examine or have to examine a
matter without it being requested.?

Officiality is thus a main rule in criminal proceed-
ings, although from the turn of the 20" century new
procedural institutions have appeared that enabled
a more differentiated interpretation of officiality,
and officiality has appeared more and more broadly
as a principle that tolerates exceptions’ The new
Hungarian code of criminal procedure also points
to reducing the principle of officiality, which in
many cases turns to opportunism instead of offici-
ality, with the aim of simplification and of efficiency
increasing. And this raises a number of questions
to be examined, which we need to deal with in or-
der to see the real effects of the changes on juris-
diction.'®

2.2. The novelties of the new CCP
regarding evidence-taking

The new CCP has introduced an innovation of
structural importance, in connection with officiality,
which is perhaps the best manifested in the obligation
of courts to clarify the case facts. The division of
labour, expressed as a division of functions, makes it
clear that it is not the court’s task to prove the charge,
but the responsibility for the charge lies solely with
the holder of the charge monopoly, i.e. the accuser.!!
In line with this, the procedural code establishes that
it is the responsibility of the accuser to provide the
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evidence necessary to prove a charge, or to initiate its
acquisition,'> and that the court obtains evidence on
the basis of a motion during the clarification of the
facts.® If there is no such motion, the court is not
obliged to obtain and examine the evidence.!
Consequently, based on all this, the court cannot
assume the role of the accuser, and as a result, the
court is not obliged ex officio to prove the charges or
to detect the facts that are the subject of the
indictment.

Of course, courts still shall - within the frame-
work of the indictment - seek to ascertain well-
founded and realistic case facts, taking into account
the need to detect the material truth. However,
based on the new CCP, the court’s decision shall not
be classified as unfounded if, in the absence of a
prosecutor’s motion to do so, it did not obtain oth-
erwise obtainable means of evidence or did not con-
duct an evidentiary procedure.”

3.
Underage participants
in criminal proceedings

Basically, as we have seen above, the new CCP points
to the reduction of officiality. It has introduced the
general rule that evidence-taking shall be performed
upon a motion, and so it has turned to an important
element of English law. Even so, there are still some
issues where it has to be guaranteed that the decision
does not depend on the parties’ motions only, but the
authority should have the opportunity to make a
decision ex officio. Such an issue is the protection of
juveniles’ rights involved in procedures, regardless of
their position in the procedure.

3.1. Underage defendants in criminal
procedures

Some scholars claim that in a sense every underage
defendant is a victim too. Even if we do not start a
debate on this strong, criminological opinion, we can
acknowledge that underage defendants of criminal
proceedings need care and protection due to their
age. Therefore, if they commit a crime, it is necessary
to solve and compensate the problems that have led
to their action, with education or training. This is why
the CCP establishes that procedures against juveniles
shall be conducted in a way that “the juvenile’s social
integration is ensured by promoting their education
and their physical, mental, moral, and emotional
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growth. It shall also be ensured that the juvenile does
not commit another criminal act.” '

Although in the chapter of the CCP containing
the special rules of criminal proceedings against
juveniles we do not find a subchapter for court tasks,
the rules themselves as well as the objectives set for
proceedings against juveniles clearly indicate that
courts acting in juveniles’ cases have other obliga-
tions too besides the activity of adjudication. Thus,
it is not enough to ascertain the facts in the frame-
work of charging and evidence-taking motions, to
establish the criminal responsibility of the defend-
ant, to apply a criminal sanction etc., but courts are
also to detect as widely as possible the juvenile’s
personal characteristics, living conditions and back-
ground, and if necessary for their protection, to re-
port them or to initiate an action at an authority,
and last but not least, to enforce the special objec-
tive of criminal proceedings against juveniles dur-
ing both the application of procedural rules and the
establishment of criminal sanctions."”

It is important to emphasize that there is more
behind a juvenile’s criminal act: besides recounting
the criminal act, it is also essential to examine the
perpetrator’s personal abilities, and the motives in-
ducing and facilitating the crime. In light of this,
the CCP establishes the ex-officio obligation that in
a criminal procedure against a juvenile the evi-
dence-taking shall be extended to the assessment
of relevant circumstances concerning the juvenile’s
personal needs and environment.'® With this, the
procedural code requires an ex-officio obligation
from courts that breaks with the general rule of tak-
ing evidence upon motions. The importance of the
guaranty rule is also shown by the fact that it is more
than just an obligation of judicial discretion. It does
not depend on a judge’s discretion or conviction
whether to take evidence in this field in the absence
of a motion, but it is the duty of the court to order
it in all cases.

In order to achieve the above objectives in crim-
inal proceedings against juveniles, the CCP also de-
termines special means of proof in addition to the
general means of proof.’” Among these, the law re-
quires that an environmental study shall be made
after the questioning of the suspect.?” 2! Conse-
quently, the procedural code not only specifies a
portion of the questions to be answered during ev-
idence-taking, but it also breaks with the principle
of free proving by determining the obligatory means
of proof, for the sake of the juvenile defendant.??
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All these, guaranty-like special rules have been
made to ensure that during criminal procedures ju-
venile perpetrators be not treated as defendants
only, but also as children.

3.2. Underage victims in criminal
procedures

Jurisdiction, of course, should be child-friendly not
only in criminal proceedings against minors, but also
in cases where the victim is a juvenile, which is
perhaps an even more cardinal issue. Adequate
empathy, preparation and respect for children’s rights
are very important for avoiding re-traumatization and
secondary victimization and also because experiences
gained in childhood fundamentally determine
expectations and attitudes in adulthood. It is mainly
children whose rights are respected and not violated
by law enforcement who will become conscious and
law-abiding adults.?

Becoming a victim of a crime or an abuse is avery
difficult and defining experience at any stage of life,
and childhood victims are particularly vulnerable
due to their life condition. Children who have suf-
fered an abuse usually try to bury the traumatic
memories caused by the abuse. These are memories
that the human mind tries to bring to the surface as
little as possible; therefore, it can be extremely pain-
ful and highly retraumatizing if they have to be re-
counted several times and recalled again and again.**

Concerning crimes, those committed against sex-
ual morality are perhaps one of the greatest latency,
since abuses most often take place behind closed
doors, and in many cases it is not possible to draw clear
conclusions even from a medical examination. Con-
sequently, the strongest and often the only evidence
of a sexual abuse is the victim’s testimony.?> However,
sexually abused children rarely speak about what hap-
pened to them because it is a taboo or because they
lack the appropriate vocabulary. In addition, they of-
ten do not express themselves with words (or at least
not in the way we expect), but use non-verbal means
instead, or need help in giving sufficient information
that is required for the procedure.? Therefore, it is
crucial that the person conducting a questioning be
aware of the cognitive and emotional maturity level
of children of various ages, and be able to communi-
cate with them accordingly.?’
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The so-called Barnahus model has been intro-
duced to provide adequate space and tools for this
in criminal proceedings. The Hungarian legislature
included it in the procedural code recently, to make
child-friendly jurisdiction more efficient. In the fol-
lowing we will take a closer look at its implementa-
tion.

3.2.1. The introduction of the
Barnahus model in the
Hungarian criminal jurisdiction

The novel amendment of the CCP?® paved the way
for the application of the so-called Barnahus method
in Hungarian criminal proceedings from 1 January
2021. The right to a hearing that is considerate to-
wards children was introduced in the Hungarian
law on 1 January 2019 by section 61 of Act XXXI of
1997 on Child Protection and Guardian Administra-
tion (hereinafter: Child Protection Act). In fact, in
subitem bb) of item b) of paragraph (1) of section
87 of the CCP the same kind of hearing was codi-
fied, establishing that courts, prosecution offices
and investigative authorities may order during an
investigative activity involving an underage person
that the activity be conducted with the participa-
tion of a forensic psychologist expert or a consult-
ant providing services defined in the abovemen-
tioned ruling of the Child Protection Act.

To sum it up, the novel amendment has brought
about two important results. First, if the victim of a
crime committed against the freedom of sexual life
or sexual morality has not reached the age of eight-
een, then, in order to protect the victim, the court
may, ex officio or on motion, waive the questioning
of the victim as a witness, if the victim has already
been interviewed with an audio-video recording in
the course of the investigation. In this case the wit-
ness testimony that the victim made during the in-
vestigation may be used as a means of evidence. Pre-
viously, this was possible only in the case of victims
under the age of fourteen. And secondly, the Barna-
hus model was codified by establishing that courts,
prosecution offices and investigative authorities
may order during an investigative activity involving
an underage person that the activity be conducted
with the participation of a forensic psychologist ex-
pert or a consultant providing services defined in
paragraph (2) of section 61 of the Child Protection
Act.? Such a questioning of a juvenile victim may
thus be ordered ex officio too, without a motion, if
it is necessary and its conditions are met.

Considering that this change is the most impor-
tant novelty of the new amendment of the CCP re-

garding child-friendly justice, in the following we
examine in detail the Barnahus model and the meth-
ods used in it, keeping in mind the requirements of
child-friendly justice as well as the specifics of ques-
tioning minors.

3.2.2. The Barnahus model

Barnahus is an Icelandic word meaning “children’s
home”, where bodies of jurisdiction and child
protection continuously cooperate, and their
activities are closely intertwined. The Barnahus
method is mainly applied during the forensic
interviewing of children who have been victims of
sexual abuse and is intended to ensure that the child
need to talk about the trauma only once and that the
testimony and information obtained during the
interview provide sufficient evidence for prosecution
and sentencing.°

The Barnahus service has been available in Hun-
gary since 2016 in the city of Szombathely, but, as
we have seen above, with the amendment of the
CCP effective of 1 January 2021, it is an ex-officio
obligation of authorities to examine the option of
applying the Barnahus model and to order its appli-
cation, if necessary, during the questioning of un-
derage victims in criminal proceedings.

Basically, this method seeks to ensure a consider-
ate treatment for children in two ways. First, the
number of parallel procedures and thus the number
of hearings can be reduced thanks to the recording
of the hearings and to the cooperation between the
bodies of child protection which conduct the ques-
tioning and the bodies involved in criminal proceed-
ings. Secondly, the hearing itself is conducted by a
child protection expert or a psychologist (likely
someone the child has already known within the
framework of the child protection procedure), in
an environment that is suitable for the child, using
easily comprehensible communication methods.
The member of the body acting in the criminal pro-
cedure directs the questioning through communi-
cating with the child protection expert and not di-
rectly with the child.?!

The questioning of the underage victim takes
place in a child-friendly interview room with a fam-
ily atmosphere, as it is important to create an envi-
ronment where the child feels that they will really
be listened to, helped, and more importantly, that
they will be believed and will be safe throughout.>

We have already seen, but it cannot be emphasized
enough, that children often express themselves us-
ing non-verbal means. They are not always able to
give coherent, adequate answers to questions or to
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tell with words what happened to them. However,
this does not mean that they have nothing to tell, so
various communication supporting tools are used
during the questioning.

Such a tool are anatomically detailed dolls or
abuse dolls.** They are dolls of different sizes, sexes,
ages, and looks, they can be dressed and undressed,
and their genitals are elaborated. With the help of
dolls, a child with poor communication skills, a very
young child or an intellectually disabled child can
also express what happened to them, even without
words, or they can supplement or elaborate a ver-
bally made statement, so that the expert can get a
more detailed picture of what happened.

In the case of children over the age of fourteen,
the Rorschach test can be performed additionally,
but it cannot be applied to younger children; there-
fore, children under the age of fourteen are usually
given the World Game Test instead.>* This test is
used to examine attitudes and experiences related
to the natural and built environment. It works like
an “interpreter” between the child’s world and the
outside world, as it makes the child’s thoughts and
feelings visible, and due to this, it is excellent for
examining various experiences.” In child psycho-
logy, the World Test is one of the most comprehen-
sive diagnostic and therapeutic tools. It provides
information about the child’s intelligence, person-
ality structure and emotions, among other things.
The great advantage of this procedure is that it cre-
ates an experience of joy and creativity in children,
while the examining expert obtains important in-
formation from the projected content.>

Aswe have mentioned above, one of the most im-
portant elements of the Barnahus method is that the
entire questioning goes with audio-video recording.
In the monitoring room, judicial and child protec-
tion experts can follow the conversation through a
screen and can ask the child questions which are
conveyed by the expert conducting the questioning.
In addition, the Barnahus method makes it possible
that the defendant and their defence counsel also
participate in the procedural activity, staying in one
room with the authority, and propose questions to
the child.

During this procedural activity, the participant
who directly questions the child shall be a forensic
psychologist expert - whose expert activity in this
case is the participation itself - or a person provid-
ing services according to the Child Protection Act,
who can act as a consultant. From the point of view
of procedural law, it is important to emphasize that

3% SKINNER, Linda J. — BERRY, Kenneth K.: Anatomically Detailed Dolls
and the Evaluation of Child Sexual Abuse Allegations, Law and human behavior,
08/1993, Volume 17, Issue 4, 399.

3 GAL, op.cit., p. 35.
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the questioning based on the Barnahus method is a
procedural activity, not an expert examination. Con-
sequently, it shall be conducted and controlled by
the authority conducting the criminal procedure,
while the person participating in the questioning
as expert or consultant is like an “interpreter”. It is
the body conducting this procedural activity that
shall be responsible for its lawful and orderly im-
plementation (for the presence of the persons in-
volved in it and for the enforcement of their rights).”

The video records of the questionings, the verba-
tim minutes and the results of the abovementioned
tests are annexed to the expert’s judgement and
serve as proofs in the procedure.?®

All this is necessary to ensure that as many and as
accurate proofs be obtained as possible. As a result,
the number of questionings can be reduced, the
procedure can be completed sooner, and the under-
age victim will have fewer secondary injuries.

4.
Conclusions

In conclusion, neither underage defendants nor
underage victims should be treated as “little adults”,
but it has to be taken into consideration throughout
a procedure that they are children.’® Therefore, it is
important to ensure that jurisdiction is implemented
in an efficient and child-friendly way in practice too.
In accordance with the international requirements of
child-friendly jurisdiction, the Hungarian Code of
Criminal Procedure, in a freshly amended version,
promotes the respect for and the efficient enforcement
of children’s rights in criminal proceedings, at the
highest possible level. It is also important that, in
whatever position they are part of a proceeding, the
interests of children should always be taken into ac-
count in the cases in which they participate or by
which they are affected.

This notion is the reason why the Code of Crimi-
nal Procedure - despite pushing officiality to the
background - treats proceedings involving juveniles
as a priority issue and guarantees that in a certain
sphere the decisions do not depend solely on the
parties’ motions, but they are an ex-officio obliga-
tion of courts.

As we can see, the legal background is given for
child-friendly jurisdiction, but in order to realize it,
it is not enough to keep to the letter of the law, be-
cause only the persons participating in the proce-

37 Pot, gp.cit.

% GAL, gp.cit., p. 35.

* NAGY-NAGYNE GAL, op.cit., 68.
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dure with the appropriate expertise and prepara-
tion can make the procedure humane. It is there-
fore important to put great emphasis on the training
of legal practitioners concerning these legal insti-
tutions, and on the development of the special com-
petences and knowledge of those dealing with chil-
dren during procedures. It is also crucial to remedy
any error or shortcoming by continuously monitor-
ing the practice.

What depends on these tasks is nothing less than
whether children who come into contact with the

1 NAGY-NAGYNE GAL, gp.cit., 68.

justice system will have confidence in it, whether
they will have faith as an adult that this is a system
in which their rights and dignity are respected when
they contribute to the punitive power of the State
or when they take responsibility for their actions.
Child-friendly jurisdiction is therefore not a big
word having an end in itself, its realization in every-
day practice is an important cornerstone of the rule
of law and of our social responsibility.*

2 GYURKO, op.cit., 229.
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