The framework of fair
trial is filled with a multitude of guarantees. The
right to a fair trial is declared by several major international human rights
conventions. For example, Article 6 of the European Convention on Human Rights enshrines the
right to a fair trial and its
components, also Articles
47 to 50 of the Charter of
Fundamental Rights of
the European Union and
Article 14 of the International Covenant on Civil and
Political Rights deal with this fundamental right. In
Hungary, this principle is declared in Article XXVIII
section 1 of the Fundamental Law of Hungary.
However, defining the principle of fair trial is not
an easy task. It may be a matter of debate what the
term “fair” shall mean, as well as the scope of rights
must be granted in proceedings in order to fair.2
The result of which is that in most cases usually
it is not the observance or non-observance of one
of these rights that determines whether or not the
prosecuting authorities acted fairly, but the whole
procedure shall be examined.3 The criminal human
rights and guarantees mentioned above belong to
the so-called second group of absolute rights: in this
case, it is not a question whether the rights are falling within that scope might not be opposed to other
rights, however, these rights already reflect a situation after consideration.4
The principle of ne bis in idem is one of the strongest procedural guarantees, part of a fair trial, part
of effective legal protection. In this respect, I agree
with Erika Róth’s statement that procedural rights
play a decisive role in the development of individual legal protection5 – the recent evolution of criminal law also trends to this direction.
Ne bis in idem, or on the other hand, the prohibition of double jeopardy as a constitutional fundamental right, is found in the legal systems of almost
all Member States, thus strengthening the cornerstone of criminal cooperation between EU Member
States, also the principle of mutual trust and mutual
recognition.
The principle of mutual recognition means that
an institution of law is accepted by another entity
independent of the creator or adopting entity, in
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Ne bis in idem as the
cornerstone of a fair trial
Abstract
The right to a fair trial belongs to the first-generation human rights. The individual rights that belong here from,
in other words, the group of freedoms, as they ensure
that people have an undisturbed life, activity and social
status, a freedom that can only be restricted by state intervention in exceptional and justified cases. In other
terms, ensuring the principle of a fair trial is essential for
the exercise of liberties: the state may restrict people in
exercising their freedoms only through a fair trial.
For a proper analysis of the ne bis in idem principle, it is essential to describe the significant and
parallel case law of the supranational judicial forums
determining European criminal law. Within the
framework of this dissertation, for reasons of space,
I present the relevant decisions in a table. In the
grouping, I use the “usual” division of the legal literature, supplementing it with the fact that I outline
the case law of the ECtHR and the CJEU in parallel.

1.
The nature of the „fair trial”
principle
The right to a fair trial belongs to the first-generation human rights. The individual rights that belong
here, in other words, the group of freedoms, as they
ensure that people are provided with an undisturbed life, activity and social status, they have a
freedom that can only be restricted by state intervention, and only in exceptional, also justified cases.
In other terms, ensuring the principle of a fair trial
is essential for the exercise of liberties: the state may
restrict people in exercising their freedoms only
through a fair trial.1
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ber State has actually, in a specific case, observed
the fundamental rights guaranteed by the EU”.10
Following the entry into force of the Treaty of
Amsterdam11, the ne bis in idem principle has become increasingly important as a partial right of a
fair trial - owing to the EU’s so-called III. pillar legislative ‘dumping’, which was the result of the opening of borders and the free movement of workers
(including criminals). After 2006, this issue arose
in connection with conflicts of jurisdiction at European Union level. 12
Since 2003, the Court of Justice of the European
Union (hereinafter: CJEU) has consistently stated
in its judgments that the principle of ne bis in idem
is both a constitutional and a defense right within
the area of freedom, security and justice.13 It is part
of the right of defense, as closer cooperation between Member States in criminal matters implies
stronger protection of the rights of individuals, especially as Member States have so far failed to recognize the importance of a single, binding mechanism at EU level for avoiding the conflicts of criminal jurisdiction. 14 The guarantee nature of the principle of ne bis in idem can be traced to several foundations of the rule of law, including legal certainty,
equality and justice.

2.
The appearance of the
„ne bis in idem” principle
Despite the importance of the ne bis in idem principle, it appeared relatively late in the European
criminal law. The Commission’s Green Paper15 on
the procedural rights of suspects and accused persons in criminal proceedings and the Stockholm
Program of 200916 do not even mention only the
traditional elements of fair trial, such as interpretation, effective legal representation and rights of liaison and information. The Hague Program of
200417 explicitly stated that the protection of the
security of the European Union and its Member
States became urgent – especially in the light of the
terrorist attacks of 11 September 2001 in the United
States and 11 March 2004 in Madrid.The Hague Program underlined that the fundamental rights guaranteed by the European Convention on Human
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the way and as it comes from the creator or adopting entity. Its enforcement is based on the fact that
Member States trust each other’s criminal justice
systems.6 The essence of mutual recognition in international criminal cooperation is that a decision
adopted by the judicial authority of one Member
State is recognized by the other Member State and
implemented as if it had been taken by its own judicial authorities.7
The principle of mutual recognition in criminal
matters, the mutual recognition of judicial decisions, also means the extension of state criminal
power, with the free movement of judicial decisions
ultimately leading to the restriction and non-fulfillment of individual rights. In other words, this segment of the effects of the recognition of a foreign
judgment is therefore essentially a voluntary restriction of criminal jurisdiction 8. It should be stressed,
that the principle of mutual recognition is also a
major challenge to the sovereignty of the Member
States, since in the single European area, national
judicial decisions that are not based on generally
(recognized) legislation across Europe and on the
same guarantee provisions will be enforceable.
The Court has recalled “that the principle of mutual trust between the Member States is of fundamental importance in EU law, given that it allows
an area without internal borders to be created and
maintained. That principle requires, particularly
with regard to the area of freedom, security and justice, each of those States, save in exceptional circumstances, to consider all the other Member States
to be complying with EU law and particularly with
the fundamental rights recognized by EU law.” 9
“Thus, when implementing EU law, the Member
States may, under EU law, be required to presume
that fundamental rights have been observed by the
other Member States, so that not only may they not
demand a higher level of national protection of fundamental rights from another Member State than
that provided by EU law, but, save in exceptional
cases, they may not check whether that other Mem-
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Rights shall be fully respected18; furthermore the
comprehensive program of measures to implement
the principle of mutual recognition of judicial decisions in criminal matters shall be completed. It shall
also include judicial decisions taken at any stage of
criminal proceedings or otherwise relevant to such
proceedings, such as gatherings and admissibility
of evidence, conflicts of jurisdiction, principle of
ne bis in idem, and final decisions sentencing imprisonment or other (alternative) sanctions. Attention must be paid to any further suggestion in this
relation.19 The Hague Program emphasized that the
further implementation of mutual recognition as a
cornerstone of judicial cooperation entails the development of uniform rules on procedural rights in
criminal proceedings, based on studies of the current level of safeguards in the Member States, with
due respect for Member States’ legal traditions.20
From the point of view of fundamental rights, it
is “worthwhile” to mention that the Hague Program
also stated that, in order to achieve its objectives,
EU should accede to the European Convention for
the Protection of Human Rights and Fundamental
Freedoms. Therethrough the EU – by their institutions in addition to the Charter of Fundamental
Rights – could undertake a legal obligation not only
to respect fundamental rights in all areas of EU’s activity, but also to actively promote them.21 As it is
well known, this has not happened until now, In
this context, after 10 years (!), the CJEU, acting upon
the initiative of the European Commission, concluded22 that the accession would bind the EU institutions and the Member States the same as other
international agreements concluded by the Union,
therefore would become an integral part of law. In
that case, the Union, like all the other contracting
parties, would be subject to external control to ensure the respect for the rights and freedoms enshrined in the ECtHR. Thus, the Union and its institutions would be subject to the control mechanisms
provided for in this Convention, and in particular
subject to the decisions and judgments of the ECtHR.23, 24
Nevertheless or even strengthening, conventions
drawn up under the auspices of the Council of Europe in the field of criminal cooperation between
the Member States of the European Union play an
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important role25 as the legal basis for EU cooperation, despite the specific nature of cooperation
within the Council of Europe.26

3.
The relevant case law of CJEU
and ECtHR
Returning to the principle of ne bis in idem, it was
initially reflected in the case law of the CJEU, first
published in Case 7/72. Boehringer Mannheim
GmbH v Commission of the European Communities
of 14 December 1972, but at that time it was not yet
a criminal rather in the field of competition law. The
subject was a violation of U.S. competition law, so
the concerned was fined $ 80,000 on 3 July 1969,
for participation in an international cartel, which
was paid on 11 July 1969, by the company concerned. However, the applicant was also fined
180,000 units of account (EUA)27 by the Commission
of the European Communities on 16 July 1969 for
participating in the same international cartel. By
letter of 3 September 1969, the applicant requested
the Commission to comprise in the amount of the
fine imposed the amount of the fine already paid in
the United States, which was rejected by the Commission.28
For a proper analysis of the ne bis in idem principle, it is essential to describe the significant and
parallel case law of the supranational judicial forums
determining European criminal law. Within the
framework of this paper, for reasons of space, I present the relevant decisions in a table. In the grouping, I use the “classical” division of the legal literature, supplementing it with the fact, that I outline
the case law of the ECtHR and the CJEU in parallel
aspects. The table highlights the key words of the
international practice developed by each decision,
the relevant international conventions and their relevant legal provisions, as well as all the decisions
made on this legal issue until the conclusion of this
study. 29
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2.
Duplication of administrative punitive
and criminal proceedings

CASE TITLE & NUMBER30
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During the detailed analysis of the above mentioned cases, it has to be mentioned that both international courts follow the approach of applying the
most favorable interpretation for the accused person.31 The case law of the CJEU – also according to
the chronological order analysis – is based primarily on the Strasbourg’s conception of fundamental
rights, and has merged it. Later, the development of
the case-law of the CJEU had a reaction on the decisions of the ECtHR, thus creating a de facto mutual recognition between the two courts, we could
say, the trust.32 Acknowledging the fundamentally

identical dogmatic solutions of the two law enforcement institutions, some authors stated while the
case law of the ECtHR can be considered mature,
the CJEU’s one does not.33 However this finding cannot be applied to criminal law at my point of view,
as the cases cited above also strengthen that CJEU
case-law is consistent and cumulative regarding this
issue. 34
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